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Theresa and John, parents of two,
are generally both employed but
John lost hisjob last year and has
only recently been able to find
employment with earnings similar
to those of his prior work. They are
homeowners, but have been unable
to make their mortgage payment for
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nine months and their lender has
obtained a foreclosure judgment.
Although they can now afford their
monthly mortgage payment, their
home is scheduled for sheriff’s sale
next month.

They don’t have the money to make
up al the missed payments at one
time; they need a way to make the
lender accept the money over an
extended period. The answer could
be a Chapter 13 Bankruptcy.

A Chapter 13 filing will prevent the
sheriff’ssale. If the couple has the
income to pay their usual monthly
living expenses-including their
mortgage payment- and enough
extrato make up the missed
payments over time they can save
their home.

The mechanism by which they do
thisisthe Chapter 13 Plan. If they
succeed under their Chapter 13 Plan
it will be as though the default
under thelr mortgage never
happened.

For Theresa and John to have this
chance to save their home the
bankruptcy case must be filed
before the homeis sold. They
could be given up to five years
within which to make up the missed

mortgage payment. The current fee
imposed by the Court for filing a
Chapter 13is$274.00

The Chapter 13 Plan is a detailed
document, filed with the
Bankruptcy Court, afederal court,
which outlines how a person’s
debts will be repaid.

A Chapter 13 Debtor’s Plan does
not have to propose to pay all of the
filer' s debts. The amount of debt
that must be paid depends upon
several factors. Oneis the amount
of the debtor’s monthly disposable
income. Generally speaking, the
more disposable income the more
will have to be paid under the Plan.
If adebtor owns alarge amount of
real estate or personal property, that
can increase the amount he or she
must pay under a Plan. The type of
debt a person has aso determines
how much must be paid under a
Chapter 13 Plan.

Continued on Page 2
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Secur ed- a secured debt is onein which the creditor’ s right to payment is supported by aright to
repossess or foreclose on property of the borrower. Common examples are car |oans, mortgages and
real estate taxes. Not all secured debts must be paid in a Chapter 13 but, generally, if the bankruptcy
debtor wishes to keep the property which serves as security, he or she must pay the secured debt. If the
debtor decides not to pay a secured debt, the creditor will usually be entitled to take back or sell the
property but will not have the right to seek any additional payment from the debtor. If adebtor does
pay a secured debt through the Chapter 13 Plan he or she must usually pay the debt with interest.

Priority- such debts are given special treatment under bankruptcy law and the Chapter 13 Plan must
provide for their payment in full or the plan will not be approved. Examples of priority debts are child
support and income taxes.

Unsecur ed-such debts do not have any property securing them and, generally, the Plan need not
propose to pay them in full. Many times, the Plan need only provide for avery small payment to
unsecured creditors.

If Theresa and John don’t have any priority debts and are behind on only one secured debt, their
mortgage, their Plan will be designed to pay the missed mortgage payments. The mortgage lender will
also be entitled to reasonable costs incurred in obtaining the foreclosure judgment. Such costs
generally include attorney’ s fees, appraisal fees, court and sheriff’s costs, and reimbursement for any
real estate taxes or property insurance that the lender may have paid to protect its security from loss.
Less frequently, the lender will be entitled to interest on its claim. If Theresa and John think that the
lender is asking for more than it is owed or has made unreasonable or unnecessary charges, they can
dispute the lender’ s claim. The Bankruptcy Judge will decide what must be paid.

Besides mortgage payments, a Chapter 13 Plan can be used to get time to pay delinquent real estate
taxes, municipal liens, and missed car payments. These are all secured debts so they must usually be
paid or the property will be lost.

The Debtor’ s performance under a Chapter 13 Plan is monitored by the Chapter 13 Trustee, an
attorney appointed by the federal court. The Trustee determines whether or not a person is eligible to
be a Chapter 13 Debtor. The Trustee does this primarily by making sure that there is enough income to
pay al the debts that must be paid. The debtor will send monthly Plan payments to the Trustee who
will forward them to the creditors who are to be paid. If the Debtors do not make their payments, the
Trustee will ask the Court to end the case. The Trustee is paid a small monthly fee - usually five to ten
percent of the monthly Plan payment- by the Debtors.

Asaways, it is best to seek legal advice as soon as there is a problem paying debts as sometimes the
need for bankruptcy can be avoided.
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By Geoffrey Biringer, Esq.
MidPenn Attorney

The legal system in the United States is patterned on the English system of law.
Until 1869, people in England who could not pay their debts werejailed.! In the
United States, however, the promise of afresh start is the founding principle of
bankruptcy law. Bankruptcy law began in the United States in colonia times.
The latest version of this law is the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005.2

The use of bankruptcy should still be viewed as alast resort because it has far-
reaching implications for obtaining future credit. Not everyone who has alot of
debt needsto file for bankruptcy. If you, the debtor, do not have alot of property
(also known as assets), such as used household goods, you may be “judgment
proof.” This simply means that you have no property, like equity in ahouse or a
car, that can be reached by a creditor.® Usually, it is only when you have assets at risk of being sold to
pay ajudgment that you need to consider a bankruptcy to protect the property.* There may be another
way to protect your assets; and you need to consider that alternative before filing a bankruptcy.
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Before we look at the possible aternative to bankruptcy, we should discuss away to take the pressure
off you if you are being harassed by debt collectors while you are considering whether to file a
bankruptcy. Your attorney can write a hardship ” no-harassment” letter that advises the creditor not to
contact you directly in the future, but to contact your attorney instead. Both Federal and state law
punish the creditor for violating this request not to contact you directly in the future. This step,
however, does not relieve you of the obligation to pay the debt.

The possible alternative to bankruptcy would be a“workout” of the debt. The creditor might consider
reducing the amount of money owed if you make alump sum payment. The creditor also might allow
you to make installment payments over time, probably for the full anount of money owed. A
“workout” is not usually available to low-income debtors because it requires money that they often
simply do not have.

*& #1$ # $ S #HI+ - $$Ad . % &' ()

Assuming that the debt is valid and property is at risk, you may need to consider filing for bankruptcy.
Beyond the “need” for the bankruptcy, there are other considerations. Will filing the bankruptcy
achieve the goal of protecting your property? Will you be able to afford the bankruptcy? Will you be
ableto obtain credit in the future? Can you afford to keep your property after the bankruptcy?

The goal of afresh start can only be achieved if most of the debts are subject to the “automatic stay”
provision of the bankruptcy law and most of the debts are “dischargeable.” The collection of most
debts are “ stayed” or stopped by filing a bankruptcy. Y ou should be aware, however, that the

collection of certain debts cannot be “ stayed” or stopped by filing a bankruptcy.
Continued on Page 4
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For example, the filing of a bankruptcy will not help you with obligations arising out of criminal
proceedings, support, and certain tax collection activities. Nonpayment of some of these obligations
can still land you in jail. A person cannot go to jail for non-payment of ordinary debts such as credit
card debts, mortgages, car loans, rent, or utility bills.

Bankruptcy may not be a wise strategic move if most of the debts cannot be discharged or removed by
filing for protection under the Bankruptcy Code. The types of debts that cannot be discharged most
commonly include governmental fines and penalties, student loans, certain taxes, debts arising from
willful and maliciousinjury (including driving under the influence), and domestic support obligations.

Bankruptcy law alows certain property to be exempt from the reach of a creditor. Thisisknown as an
asset exemption. Bankruptcy is probably not appropriate if you may lose some of your property, like
your house or car, because you cannot be protected by the generous asset exemptions of federal
bankruptcy law. For example, you may have alot of equity in ahouse which is over the amount the
law allows you to protect.

Once the decision has been made that a bankruptcy is necessary, amajor paper shuffleisrequired to
put together all the documents that are required for the filing. These documents include, but are not
limited to, the names, addresses and amounts owed to all creditors; alisting of assets and their value;
tax returns; and wage statements. It is helpful to obtain credit reports, which you can get free one time
per year and which you may obtain online at www.annual creditreport.com.

A recent addition to the Bankruptcy Code requires that all debtors take a credit counseling course prior
to filing for bankruptcy. This course isfreeif you complete the registration through your local Legal
Services office. You are required to take a second course within 45 days of the first meeting of
creditorsin a Chapter 7 case® and before the end of the Plan in a Chapter 13 case.® Thefiling fee,
currently $299 for a Chapter 7, can be paid in installments or may be waived (not required). The
Chapter 13 filing fee, currently $274, must be paid, but can be paid in installments.

The question of whether or not you may be able to obtain credit in the future after a bankruptcy is not
clear. Bankruptcy continues to show up on acredit report for ten years and may make obtaining credit
after bankruptcy more difficult. On the other hand, your credit was probably aready poor before the
bankruptcy but the credit industry, at least in the past, seemed willing to extend credit, even beyond
your household’ s means. In these current difficult economic times, however, you may need to pay
more attention to your credit history and score, with an aim toward improving it in the future.

Bankruptcy may truly provide the fresh start promised by the Act, but it and the possible aternative to
it should be approached with caution and with the advice of an attorney as every client situation is
different.

1. The United States abolished debtor’s prison at the federal level in 1833.

2. Pub. L. No. 109-8 Stat. 23 (2005)

3. To get the money for the asset, the creditor must first obtain ajudgment, schedule a“levy” (or attachment), and sell the property
(execution).

4. Some debtors may need to file a“psychological” bankruptcy because they cannot get on with their lives with the cloud of debt over
their heads

5. A “straight” bankruptcy

6. A “Plan” whereby the debtor makes payments over 3-5 years to protect otherwise vulnerable secured property.
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I-CAN! E-File
Wrap-Up

In January,
MidPenn Legal
Services partnered

MPLS News

= C

with Southwestern
Legal Servicesto
/ bring the I-CAN
E-File project, made
possible through a
tech grant from the Legal Services Corporation,
to our servicearea. I-CAN ™ E-Fileisweb-
based software that allows low-income workers
MidPenn is grateful for this generous ||t0 €lectronically file their income taxes and
contribution. The newsletter is an important part of || apply for the Earned Income Tax Credit funds
MidPenn’s community legal education program. online a no charge.
The articles and information contained in each
issue focus on different areas of law important to MidPenn offices throughout the service area
the communities we serve. distributed materials, held outreach events,

"

Rotary Club of Gettysburg Supports
Newsletter Expansion

Thanks to funding received from the
Rotary Club of Gettysburg, MidPenn
will expand the circulation of
MidPenn Matters in Adams County.

provided kiosks in each office for individuals

Blair Housing Project Receives Funding and families to file their taxes online and a Tax
Day event was held on February 16th at
Harrisburg Area Community College. Inthe

The United Way of Blair County has approved end, MidPenn assisted approximately 92

2008-2009 funding for MidPenn’s Blair County o :
Housing Law Project. The Housing Law Project is individuals for atotal of $167,022 in federal

a direct response to the need for low-income dqllars returned and $87,624 In I_EITQ fgnds.
individuals and families to obtain or maintain safe, ||MidPenn looksforward to assisting individuals
affordable housing. It targets Blair County’s most | |and families again next year!

vulnerable residents, the low-income population
without the resources to hire a private attorney.

Assistant to the Director

MidPenn Advocacy:

\\/‘sj\t/\ﬁf || MidPenn Attorney Geoff Biringer had an ideathat his client could benefit
- Q/‘%’Q substantially by filing a Chapter 7 Bankruptcy. The client was being pursued
ST by along list of creditors. Already suffering from injuries sustained in an

accident, she was extremely stressed and distraught which further worsened
her medical condition. After filing for bankruptcy and obtaining a discharge of her debts, the client
wrote to Attorney Biringer to let him know that she was getting her life back on track. The
bankruptcy had restored her peace of mind and she was able to regain her health. She had anew
job and was recently promoted. She concluded, “ Thanks again for my fresh start.”
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Debt collectors have aright to inform you that you owe them money - not to embarrass, degrade, or
annoy you.

Sometimes the line between permissible and impermissible practices is unclear, while sometimes the
debt collection misconduct clearly crosses the line between what is reasonable and what isn’t. No one
may use harassment, abusive tactics, or deceptive and false means to collect or attempt to collect a
consumer debt. Remember: you never have to talk to debt collectors. You can tell them never to call
again, and just hang up the phone. If they call back, tell them again and hang up.

These practices areillegal:
- Calling you in the middle of the night or the early hours of the morning
Disclosing the alleged debt or other private information to your neighbors, friends, co-workers,
employers, or other third parties (usually other than your spouse)
Using profanity or obscene language
Threatening violence against you
Impersonating alawyer or law enforcement officer
Calling you over and over and over again without any |egitimate purpose except to annoy and
harass you, or to force payment of a disputed debt. Remember, they have aright to inform you
that you owe them money, not to embarrass, degrade, or annoy you
Cadling you at work after you' ve told them you cannot accept personal calls at work
Adding extra charges or fees that you do not owe
Threatening any consequences that are prohibited by applicable state law
Reporting to a credit bureau information that is known to be false
Threatening to repossess or garnish property that is exempt from execution under applicable state
or federal law.

Another important thing to keep in mind iswhat is called “a statute of limitations” on your debt. If the
lender or debtor does not sue you within a specified period of time, they lose their right to ever sue you
again. Thisisusualy aperiod of several years, normally counted from the date of the last payment you
made. Asaresult, debt collectors will pressure you to make a partial payment—even avery small
one—because this will extend the statue of limitations further in time. Therefore, it may be a mistake
to make a partial payment when pressured by a debt collector after years of not paying, because in
some states this partial payment starts the statute of limitations running all over again.

How should I react when lenders or debt collectors call?
Remember, the worst that can happen to you is you will be sued and get the chance to explain your
story in court. Y ou want to act in the best possible manner to make afavorable impression in court if

you ever need to. Also, you want to record any illegal and abusive actions of calers.

Remember: you never haveto talk to collectors. You can tell them never to call again, and just
hang up the phone. If they call back, tell them again and hang up.
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Write down when each call is made after you tell them to stop calling and have hung up on
them. Most courts find that such continuous calling in these circumstances is nothing but illegal
harassment, and having your written record is important evidence of their wrongdoing.

It can also be a good idea to audio record abusive calls. In any state, you can record a call
legally by telling the other party at the beginning of the call that you are going to record it and

if they don’t agree, they need to hang up now.

If they stay on the line, you can start recording,

and you should repeat on the recording that you’ ve warned them that they are being

recorded. Their staying on the phone indicates

their agreement to be taped.

Save all collection letters and other documents that come in the mail, and keep the postmarked

envelopes. Don®throw them away.

It is not a good idea to change your phone to an unlisted number to avoid collection calls. That
will only provide an excuse for them to call you at a place of employment, or to call neighbors

and relatives with “an urgent message.”

Lastly, if you are being treated illegally by a debt collector or lender, you can file complaints about
debt-collecting tactics with: The Federal Trade Commission, which says consumer complaints about

collectors have topped their lists for three years running. State attorneys general aso handle consumer

complaints.
Reprinted with permission from Americans

for Fairnessin Lending: http://www.affil.org/

By Markian R. Slobodian, Esqg.
Chapter 7 Bankruptcy Trustee

As a Chapter 7 Bankruptcy Trustee, | am required
by law to take certain actions with regard to
debtors who file Chapter 7 and their bankruptcy
estates. First, | review debtors bankruptcy
petitions and schedules to determine whether there
are any assets that can be administered for the

do that, I will try to recover the assets and sell
them for the benefit of the creditors. Such assets
could include property which the debtor
improperly transferred prior to filing, often defined
as “fraudulent transfers’” under the Bankruptcy
Code or payments that a debtor

benefit creditors. Usually this means “\9\-\00‘5 made to creditors, usually within
checki rllg to Isee eé/vr;]ether debtors have \/ AR 9(;] darﬁl cl)f the%bﬁnkruptgé/ filing,
correctly utilized the “ property = which allowed those creditorsto
exemptions’ afforded to them under the pe receive more money than they

o

bankruptcy law. If | believe that an
exemption isincorrectly claimed or that
the value of a debtor’s assets exceeds the
amount of exemptions to which the debtor
isentitled, | may file with the Bankruptcy Court an
objection to the exemptions.

| may also find assets that were not properly
disclosed on a debtor’ s bankruptcy schedules. If |

would have otherwise received if they

had waited for payment from the
Chapter 7 Trustee. These payments are
usually referred to as “preferentia transfers.”

On the other hand, | also examine proofs of claim
filed by creditors to make sure they are correct and
justified. When creditors claim a certain priority

Continued on Page 8
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status for their claims, such as tax claims, certain wage claims, and domestic support obligation, | will
review those claimsto make sure that the priority statusis correct.

A Top Priority for Domestic Support Obligations

Under the new bankruptcy law which became effective in October of 2005, claims for domestic support
obligations owed to a spouse, former spouse, or child of a debtor now have a priority claim which, in
cases where the Trustee recovers assets, would be paid ahead of the claims of most other creditors. The
new law also requires debtors to provide to the Chapter 7 Trustee an affidavit disclosing the name and
address of the claim holder and, if the support obligation is being paid pursuant to a court order, the
name and address of the court and the case number.

The Chapter 7 Trustee must, in turn, send a notice to the domestic support claim holders advising them
of their priority status and their right to file a proof of claim. The Trustee will also advise the domestic
support claim holders of their right to use a state Child Support Enforcement Agency and will provide
the name, address, and telephone number of an Agency that may be able to assist them.

Limitson Right to Convert Caseto Chapter 13

In the past, debtors had the automatic right to convert their cases from Chapter 7 to Chapter 13 at any
time and for any reason. In the Chapter 13 case they would be required to file individual reorganization
plans with proposed payments to their creditors. In acase decided last year, Marrama v. Citizens Bank
of Massachusetts, 127 S. Ct. 1105 (2007), the United States Supreme Court held that a Chapter 7 debtor
could not automatically convert a case to Chapter 13 if he or she had engaged in bad-faith conduct such
as hiding assets from the Chapter 7 Trustee. Asaresult of Marrama case, the Bankruptcy Court in the
Middle District of Pennsylvania now affords the Chapter 7 Trustee and other creditors an opportunity
to object to the proposed conversion. It isnow likely that a Chapter 7 Trustee will object to the
conversion when the Trustee has discovered assets that a debtor has attempted to hide from his or her
creditors.

Exemptionsfor New Residents

Debtors who file Chapter 7 within two years of moving to anew state may find that they are required to
use the exemptions allowed by the old state. If the debtor has moved into a state within 2 years of
filing bankruptcy, the Trustee will have to check where the debtor resided 2 %2 years before filing
bankruptcy. Thisissue becomesimportant when the exemptions of one state are substantially more
generous than in another. It may aso affect the timing of a debtor’s bankruptcy filing. Debtors may
decide to expedite or delay their bankruptcy filing in order to qualify for the most generous exemptions.

Other Changes

The 2005 Bankruptcy Legislation brought numerous other changes which affect debtors, creditors, and
Chapter 7 Trustees. This article addresses only some of those changes. Hopefully, being aware of the
changes | have discussed will make the bankruptcy process smoother and easier for debtors and
creditors and help them understand the duties and expectations of the Chapter 7 Bankruptcy Trustee.
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Community L egal Education
Programs

MidPenn offers free legal education
programs to community groups and
human services agencies throughout
our 18 county service area. Topics
include, but are not limited to:

Family Law
Consumer Law
Employment Law
Public Benefits
Housing Law

For more information on our education
programs or to schedule a speaker,
contact your local legal services office.

MidPenn L egal Services Office Directory

Administration

213-A North Front Street
Harrisburg, PA 17101
717/234-0492

Fax: 717/234-0496

Altoona

205 Lakemont Park Boulevard
Altoona, PA 16601
814/943-8139

Fax: 814/944-2640

Bedford

232 E. Pitt St.
Bedford, PA 15522
814/623-6189

Fax: 814/623-6180

Carlide

401 E. Louther St.
Carlide, PA 17013
717/243-9400

Fax: 717/243-8026

Chambersburg

230 Lincoln Way E., Ste. A
Chambersburg, PA 17201
717/264-5354

Fax: 717/264-2420

Clearfield

211 East Locust Street
Clearfield, PA 16830
814/765-9646

Fax: 814/765-1396

Gettysburg

128 Breckenridge St.
Gettysburg, Pa 17325
717/334-7624

Fax: 717/334-0863

Harrisburg

213-A N. Front St.
Harrisburg, PA 17101
717/232-0581

Fax: 717/232-7821

Lancaster

38 N. Christian St., Ste. 200
Lancaster, PA 17602
717/299-0971

Fax: 717/295-2328

L ebanon

513 Chestnut St.
Lebanon, PA 17042
717/274-2834

Fax: 717/274-0379

L ewistown

3 W. Monument Sq., Ste. 203
Lewistown, PA 17044
717/248-3099

Fax: 717/248-0791

Pottsville

315 N. Centre St.
Pottsville, PA 17901
570/628-3931

Fax: 570/628-9697

Reading

501 Washington Street #401
Reading, PA 19601
610/376-8656

Fax: 610/376-8650

State College

2054 East College Avenue
State College, PA 16801
814/238-4958

Fax: 814/238-9504

York
256 East Market Street
York, PA 17403

717/848-3605
Fax: 717/854-5431



