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INCREASED REGULATION OF HOME CARE
AGENCIES, HOME CARE REGISTRIES AND ASSISTED
LIVING RESIDENCES

By Marielle F. Hazen, a Certified Elder Law Attorney in private
practice in Dauphin County, Pennsylvania.

Over the last year, the Pennsylvania General
Assembly has enacted and the Governor has approved
two bills that provide for greater regulation of care
services provided to consumersin assisted living
facilities and in home and community based settings.

Required Licensure of Home Care Agencies and
Home Care Registries

Thefirstis Act 69 of 2006 (P.L. 334, No. 69) which
amends the Health Care Fecilities Act (38 P.S.
§8448.101 — 448.904) to require home care facilities
and home care registries to be licensed by the
Department of Health. Home care agencies employ
direct care workers to provide companionship and
custodial care servicesfor individuasin their homes
or in other community based living settings. Home
care registries connect independent contractors with
consumers who need home care servicesin their
homes or in other independent living settings. Some
of the services provided by home care agencies and
registries are to help with activities of daily living
(such as bathing and dressing), transportation, meal
preparation, companionship and housekeeping.

Because both home care agencies and registries limit
their services to non-medical care, they were
previoudy excluded from the licensure requirements
that apply to home health care agencies such asthe
Visiting Nurses Association. Act 69 of 2006 closes
this loophole by requiring that these agencies be
licensed, and by setting minimum standards for
licensure. The goal of Act 69 of 2006 isto assure that

consumers are receiving safe and adequate care from
home care agencies and registries and to promote the
health and safety of consumers.

The Act authorizes the Department of Health to
promulgate regulations to define and implement the
licensing requirements and procedures. On July 25,
2007, the Department of Health submitted proposed
rulemaking to the Independent Regulatory Review
Commission (IRRC), and the proposal was printed in
the Pennsylvania Bulletin on August 4, 2007.
Interested persons have 30 days from this date of
publication to submit to IRRC any comments or
concerns with the proposed rulemaking.

Continued on Page 2
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Among the licensure requirements for agencies are the following:

1
2.

A~ w

5.

Employees or referrals must submit acriminal history report.

Agencies or registries that serve persons under 18 must require direct care workers to have achild
abuse clearance.

Each individual employed or rostered by the agency shall be screened for communicabl e diseases.
Direct care workers must have demonstrated competency or have satisfied the training requirements.
Training must address issues such as:

O.
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Confidentidity;
Consumer control and the independent living philosophy;
Recognizing changes in the consumer that need to be addressed,;
Universal precautions,

Basic infection control;

Recognizing and reporting abuse or neglect;
Dealing with difficult behaviors;

Handling of emergencies;

Documentation;

Bathing, shaving, grooming and dressing;
Hair, skin and mouth care;

Meal preparation and feeding;

Toileting;

Assistance with self-administered
medications; and

Home management.

Home care agencies and registries must aso comply
with some important consumer protection requirements including, but not limited to, the following:

A.
B.

C.

The consumer has the right to be involved in the service planning process,
Home care agencies and home care registries must provide at least 10 days notice of intent
to terminate services,
Noindividual as aresult of the individua’s affiliation with a home care agency or home
careregistry may assume power of attorney or guardianship over a consumer utilizing the
services of that agency or registry. Consumers cannot be required to endorse checks over to
the agencies or registries;
Prior to commencement of services, the home care agency or home care registry must
provide aformthat is easy to read and understand, and that outlines the following:

i. A listing of the available services that will be provided to the consumer;

ii. The hours when those services will be provided;

i The fees and total costs for the services;

iv. Contact information for the Department of Health so consumers can obtain
information about the agency or registry’ s compliance with licensure
requirements;

V. The Department of Health’s Hot Line, and the telephone number for the
Ombudsman with the local Area Agency on Aging; and

Vi. A disclosure addressing whether the care workers are employees of the agency

or independent contractors.
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These regul ations provide important protections for consumers and will help protect some of the most vulnerable
citizens of Pennsylvania. The regulations will be effective after the regulatory review processis completed and
the final form regulations are published in the Pennsylvania Bulletin. The regulatory process can be expected to
take at least ayear, and may likely take closer two years to complete.

Assisted Living Regulation

On July 25, 2007, the Governor approved Senate Bill 704, now Act 56 of 2007, which amends the Public
Welfare Code to provide for the licensure and regulation of assisted living residences. The passage of thisbill
was the result of a bipartisan effort and a recognition that assisted living residences are a significant long-term
care dternative. The consensuswasthat it isin the best interest of Pennsylvanians that a system of licensure and
regulation be established for these residences.

Assisted living residences allow people to age in place, maintain their independence and exercise decision
making and personal choice. Unfortunately, the costs associated with assisted living residences have prevented
many individuals from accessing this care option. In someinstances, individuals have had to enter nursing
homes rather than assisted living residences even though their care needs could have been met in the assisted
living residence simply because they could not afford the costs associated with the assisted living residence. For
individuals who financially and medicaly qualify, Medicaid is an available public benefit that provides
assistance with nursing home costs. Through the Pennsylvania Department of Aging Waiver program, Medicaid
funds can aso be used for home and community based servicesto help individualsage in place. Medicaid funds
have not been available, however, to provide assistance in paying for care in an assisted living residence.

Act 56 of 2007 now opens the door to the possibility of having Medicaid funds available to help individuals who
financially and medically qualify to pay for carein an assisted living residence. Thereisrecognition that this
benefits consumers by providing them with another care option that can be less restrictive than the nursing home
setting. It also has the potential of resulting in savings for the Medicaid program because to the extent an
individual’ s needs are met in an assisted living residence rather than a nursing home, the cost to the Medicaid
program will beless.

Act 56 of 2007 directs the Department of Welfare to promulgate regulations to define and implement the assisted
living residence licensure process. These regulations must go through the regulatory review process whichis
likely to take at least 18-24 months. This Fall the Department of Public Welfare will also begin working on a
request to the federal Centers for Medicare and Medicaid Services (CMS) to alow Pennsylvaniato utilize
Medicaid funding for services provided in assisted living residences. Medicaid funds for assisted living
residences will not be available until the regulations are final and until CM S has approved Pennsylvania’'s
request to use funds for services in assisted living residences.

Facilitiesthat are currently referring to themselves as “assisted living residences’ will continue to be able to do
so until the regulatory processis completed. Once the regulations are effective, only those facilities that have
successfully completed the licensure process will be able to refer to themselves as assisted living residences.
The licensure requirements will include building and unit specifications with which currently operating facilities
may not bein compliance. While there will likely be waivers of certain requirements for existing facilities, for
many facilities there will be significant costs associated with the modifications needed to comply with the
licensing requirements. Assuch, it remainsto be seen how many of these facilities will go through the licensure
process. Those that choose not to do so will be able to continue to operate as personal care homes and be
licensed as such. Only facilities licensed as assisted living residences will qualify for reimbursement from the
Medicaid program to assist in paying for the care of individuals who financially and medically qualify.

Continued on Page 4
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The development of the assisted living residence regulations and of the waiver request with CMSwill be
interesting over the next two years. If implemented properly, these are exciting developmentsin Pennsylvania
with the potential to significantly benefit individuals who financially and medically qualify for Medicaid by
providing them with a care alternative that alows them more independence and control than they would havein

amore institutionalized setting.

By Linda Timberlake, Esq., MidPenn
Legal Services—Lancaster, PA.

I’m going to ask you to imagine
the unimaginable. Pretend for a
moment that you’ ve had a stroke.
Y ou are unable to speak, and
unable to comprehend what has
just occurred. You are rushed to
the hospital, and once stabilized,
you need someone to decide your
course of treatment. If you were
unable to decide your medical
care, who would decide for you?

Prior to the passage of Act 169,
the answer, in many cases, was.
no one. Where someone did not
have aliving will or health care
power of attorney, and especially
where there was disagreement
among family members, someone
would have had to petition the
court to be appointed guardianin
order to become your decision
maker.

Act 169 has changed that
scenario. Now a decision can be
made by your health care

ACT 169:

WHO WILL MAKE
YOUR MEDICAL
DECISIONS?

representative, and if you have not
designated a representative, the
law chooses one for you.

First to decide for you is your
spouse, unless an action for
divorce is pending and your adult
children are not the children of
that spouse. Next would be an
adult child. Next, a parent. Next,
an adult sibling. Next, an adult
grandchild. Findly, any adult who
has knowledge of your preferences
and values may make health care
decisions for you. Where thereis
more than one person in the same
class, mgjority rules.

Medica providers are delighted
with this change because now they
can rely on someone to make
decisions. In many casesthis
hierarchy of decision makersis

al so something that makes sense
for many people, those who would
want the spouse or other relatives
to make their decisions.

In some cases, however, it
becomes even more imperative for
a person to appoint adecision
maker, so that person can make
decisions instead of relying on the

person designated by statute.
Suppose you are separated from
your spouse, but no divorce action
ispending. Suppose you live with
adomestic partner, and you and
your partner’s views differ from
the views of your parents?
Suppose you have adult children
from whom you are estranged? In
each of these situationsit could be
critical to appoint someone to
speak for you in the event you can
not speak for yourself.

Act 169 has aform that combines
aliving will and adurable health
care power of attorney. You are
free to create your own form, or to
use the one provided in the law.

If you use the form provided by
the law, you may cross out
statements with which you
disagree or add statements as
needed. Be sure to have two
disinterested witnesses to witness
your signature. Notarizationis
optional.

Take some time to think about
your situation. If you spend a
little time thinking about the type
of care you would want if you
could not speak for yourself, you
may be ableto avoid problemsin
the future. Think, and then take
the time to put your wishesin
writing and give your loved ones
acopy of your written
instructions. Doing so may give
you peace of mind and spare your
loved ones problems in the future.
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From the Desk of RhodiaD. Thomas, EsA-

A’r E Executive Dir ector
% Greetings.

|tishard to believe that summer is almost gone and that we arefast
closing inon the end of the calendar year. At thistime, | would liketo
giveyou an idea of the many important things that we have accomp\ished in the past niné months. 1N

that time period several major pr ojects have been under taken and are now being fi nalized.

Of course, our firgt priority isalways working to meet the legal needs of our dlients, and with
that goal we have to make certain that we are providing the services that our clients most need. TO
Assessmen '

accomplish this, MidPenn recently compl cted a Needs

client eigible individualsin our 18 county Region. The qurvey | nstr ument was sent t0 1,408
individuals and organi zations in our Region, including each memiber of thejudiciary, Bar Associaion
Executives, Bar Association Presidents, human serVvices, and other of ganizations and all staff. Clients
and client digible individuals were alsogivena survey to complete when they visited our offices or if
they spoketo an advocate over the phone. Theresultsare now being tabulated, and afinal report
drafted which will assist MidPenn to set prioritiesvvhich will enable usto better identify the needs of
the clients and potential clients within our Region. Al thistime, | would liketo thank all who

partici pated in this process asWwe certainly appr eciate your input.

Another major mmilestone was the egtablishment of a Srategic planning Committee composed of
Board members qaff, and management to begin developing a Sf ategic Plan for MidPenn. Under the
direction of Committee Chair, ponald F. qith, Jr., ESA- the committee has developed goals,
objectives and Srategies for MidPenn to pur sue, and isin the process of finalizing action steps1o
complete the plan. The completed plan will then become @ road map for MidPenn to contl nueto
promote its mission of delivering high quality civil legal servicestolowW income-residents and survivors
of domestic yviolenceinits 18 county region. After theplan is completed, it will be preﬁented to

MidPenn staff ot the next All qaff meeting and for Board appr oval atthe January 2008 meeting.

Finally, the MidPenn Board voted at its July 12, 2007, meeting 1o revise our Mission Satement
to more accur ately define the work that We do, and tO develop a Vision gatement of what the
organization will strive to become. MidPenn's Mission Satement NOW reads“ MidPenn Legal Services
is a non-profit, pub\ic—interest |aw firm dedi cated to provi ding equal accessto justice and high quality
civil legal services 1o low-income residents and survivors of domestic violence in18 countiesin
Central pennsylvani a” For those interested in reading the vigion statement it canbe found on the

MidPenn website at VAT dpenn.org.

These arejust & few of the things we have undertaken and accomp\ished this calendar year and
all were done withthe goal of stir engthening our organi Zation so that We can continue to provide the

highest quality legal services to our client population.

Sncerely,
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THE OMBUDSMAN PROGRAM:
MAKING A DIFFERENCE IN LONG-TERM CARE FACILITIES

By Eileen Barlow, Ombudsman,
MidPenn Legal Services—Schuylkill, PA

MidPenn’s Ombudsman are
advocates for the rights of all
residents of long-term care, i.e.
nursing home, personal
care/assisted living, and adult day
care centers.

They investigate complaints from
residents, and try to help them
advocate for themselves. The
Ombudsman aso provide
education, such asgiving in-
service presentations to staff and
residents of facilities on Resident
Rights Issues and Elder Abuse.
MidPenn has two Ombudsman
programs. onein Schuylkill
County and onein Lebanon
County.

The Schuylkill County
Ombudsman Program is promoting

advocacy on a different
level, bringingitinto
long-term care through the
PEER Project. PEER isan
acronym for
Pennsylvania®
Empowered Expert
Residents. This5 week
training educates and
empowers residents to

work at problem solving in
thefacilitiesin which they live.

Schuylkill PEERs meet under the
title "Concerned Resident
Advocates' and are geared toward
assuring resident-centered &nd of
Life@oncerns, especially the right
to adignified death. They recently
completed a project, with the
assistance of local volunteers, to
create Remembrance Wreaths.
These ribbon wreaths are now in
al long-term care centerswhere a
PEER lives. When aresident dies,

the wreath will be displayed in an
area chosen by the PEER to
recognize the passing of a member
of their community. In thisway
the residents will beinformed and
can mourn in adignified manner.
A new project revolving

around the Genesis HealthCare
System "Memory Quilt" isin the
works for the Fall and Winter
2007.

*MidPenn’s Ombudsman
program will befeatured in our
M arch 2008 newdetter.

MidPenn Advocacy:
The Case of the Housebound Client

Donnawas 58 years old and wheelchair bound. With a motorized scooter
she could gain some independence. She would be able to do many of the
daily activities that most of us take for granted—go shopping for food, go to
the bank and perform other daily activities. She had requested a scooter
from her medical assistance managed care plan, but was denied. They said
it was not medically necessary.

MidPenn Paralegal Paul Sternberg represented Donna at a hearing. With Donna and her attendant care
coordinator’ s testimonies, he was able to show that the scooter was medically necessary that and that the
denial waswrong. The Bureau of Hearings and Appeals entered an order sustaining our client’s appeal and
ordered the plan’s provider to pay for the scooter. The client obtained the scooter from her medical supplier
at no cost to her. Sheis now enjoying a much higher quality of life.
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New Manager for Chambersburg

MidPenn Legal Services takes
great pleasure in announcing
the recent hire of Attorney
Carrie Bowmaster to manage
the MidPenn Franklin/Fulton
County service

office. Attorney Bowmaster,
who is a graduate of Widener
University School of Law, has

10 years of experience
working in legal services.

Prior to accepting the position with MidPenn, she
was employed with the Trgovac Law Office also
in Chambersburg. Attorney Bowmaster joins
Crystal Tummala, staff attorney, and Dee Martin,
support staff, in providing legal assistance to the
low-income residents of Franklin and Fulton
Counties.

Bedford Bar SupportsLegal Aid

MidPenn was the recipient of a generous
donation from the Bedford County Bar
Association. The donation will be used to
support the provision of legal servicesin
Bedford County.

Our thanks to the Bar Association for their
commitment to equal justice for all.

Medical-L egal Partnership A
Reality in Lancaster

The Lancaster County
Community Foundation has
awarded MidPenn a grant to
begin implementation of its
Medical Legal Partnership
for Families (MLPF) project
in Lancaster County.

AN

The project is a collaboration between
MidPenn and SouthEast Lancaster Health
Services (SELHS) which will draw on the
strengths of two powerful disciplines—law
and medicine—to improve the health and
well-being of poor, vulnerable children and
their familiesin Lancaster County.

Thisinnovative project will bring legal
advocacy to the clinical setting, helping
families to address the root environmental
causes of many illnesses.

For more information on the M LPF contact
Laurel Fedak, Director of Administration,
at 717/234-0492, Ext. 2214.

Public Benefits Project

Did you apply for benefits through your county
assistance office, but were denied? Were you
receiving benefits, but they were stopped?

If so, MidPenn’s Public Benefits Project may
be able to help you. Contact your local
MidPenn office for more information.
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MidPenn Legal Services Office Directory

Administration Chambersburg Lancaster
213-A North Front Street 230 Lincoln Way E., Ste. A 38 N. Christian St., Ste. 200
Harrisburg, PA 17101 Chambersburg, PA 17201 Lancaster, PA 17603
MidPenn Legal Services, made possiblein |  Fax: 717/234-0496 Fax: 717/264-2420 Fax: 717/295-2328
part by a grant from the Centre County
United Way. The information in MidPenn
Matters is general information and not Altoona Clearfield L ebanon
specific legal advice. If you havea specific | 505 akemont Park Boulevard 211 East Locust Street 513 Chestnut St.
legal problem, you should consult an ]
attorney. Altoona, PA 16601 Clearfield, PA 16830 Lebanon, PA 17042
. L . 814/943-8139 814/765-9646 717/274-2834
MidPenn Legal Servicesisa private,
501(c)(3) corporation providing legal Fax: 814/944-2640 Fax: 814/765-1396 Fax: 717/274-0379
services to low-income peopleliving in
Adams, Bedford, Berks, Blair, Centre, .
Clearfield, Cumberland, Dauphin, Fulton, | Bedford Gettysburg L ewistown
Franklin, Huntingdon, Juniata, Lancaster, 232 E. Pitt St 128 Breckenridge St. 3 W. Monument Sq., Ste. 203
'\-(ebsr(‘?”- ’\t’!'fﬂ'”v Perry, Schuylkill and Bedford, PA 15522 Gettysburg, Pa 17325 Lewistown, PA 17044
ork Counties.
814/623-6189 717/334-7624 717/248-3099
Fax: 814/623-6180 Fax: 717/334-0863 Fax: 717/248-0791
Carlide Harrisburg Pottsville
401 E. Louther St. 213-A N. Front St. 315 N. Centre St.
Carlisle, PA 17013 Harrisburg, PA 17101 Pottsville, PA 17901
717/243-9400 717/232-0581 570/628-3931

Fax: 717/243-8026 Fax: 717/232-7821 Fax: 570/628-9697




